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0 IO E8T : 

When an agency amends a solicitation in 
response to a protest to it concerning 
gov ernmen t-f urnished material , but the 
amendment is allegedly ambiguous and sub- 
jective, the protester h a s  a new basis for 
protest t o  the agency. Deletion of the 
provision in its entirety by another amend- 
ment leaves the protester in the same posi- 
tion as i t  was before the initial protest, 
and a protest to GAO filed within 10 days 
after issuance of the later amendment is 
timely. 

When an agency amends a solicitation without 
responding to a protest to it reuuesting 
inclusion of a provision permitting waiver 
of first article testing, issuance of the 
amendment is adverse to the protester's 
interest, and any subsequent protest to GAO 
must be filed within 10 days. 

Although cost of government-furnished 
material generally should be considered in 
evaluating prices, when contracting agency 
is primarily concerned with obtaining best 
possible product (batteries), not neces- 
sarily the one using the least amount of 
government-furnished material (silver), and 
when material will be reclaimed almost in 
i ts  entirety, decision neither to limit 
amount nor to evaluate its cost is reason- 
able. 

Exception permitting consideration of 
untimely protests is used sparingly, and 
generally only when GAO is considering a 
case of first impression. A protest involv- 
ing an allegedly improper refusal to waive 
first article testing does not fall within 
this exception, since GAO has already held 
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t h a t  w a i v e r  i s  a matter o f  agency  d i s c r e -  
t i o n ,  w h i c h  is  not abused  by r e f u s a l  to  
waive when t e s t i n g  i s  more s t r i n g e n t  t h a n  i n  
t h e  p a s t .  

Yardney B a t t e r y  D i v i s i o n ,  Yardney E l e c t r i c a l  
C o r p o r a t i o n ,  p r o t e s t s  t h e  p roposed  award 'of a c o n t r a c t  f o r  
s i l v e r - z i n c  b a t t e r i e s  and c e l l s  u n d e r  a two-s tep  f o r m a l l y  
a d v e r t i s e d  procurement by t h e  Naval  Sea Sys tems Command. 
W e  deny  t h e  p r o t e s t  i n  p a r t  and d i s m i s s  t h e  r e m a i n d e r .  

Under t h e  f i r s t - s t e p  reuuest f o r  t e c h n i c a l  p r o p o s a l s  
( R F T P ) ,  N o .  NO0024-83-R-4335(4), Yardney was one  o f  t h ree  
m a n u f a c t u r e r s  w h o s e  d e s i g n s  were found t e c h n i c a l l y  accept- 
a b l e .  Under t h e  s e c o n d - s t e p  i n v i t a t i o n  f o r  b i d s  ( I F B ) ,  
N o .  N00024-84-B-4346, BST Sys tems ,  I n c .  was t h e  low b i d d e r  
f o r  Lot  1 ,  c o v e r i n g  b a t t e r i e s  and c e l l s  f o r  d e e p  submer- 
g e n c e  rescue v e h i c l e s .  Yardney was t h e  low b i d d e r  f o r  
Lots 2 ,  3, and 4 ,  so o n l y  t h e  award f o r  L o t  1 is  a t  i ssue 
here. 

S i n c e  Y a r d n e y ' s  p r o t e s t  is d i r e c t e d  t o  a l l e g e d  
s p e c i f i c a t i o n  d e f i c i e n c i e s  t h a t  a f f e c t  a l l  l o t s ,  i t  is 
q u e s t i o n a b l e  w h e t h e r  Yardney may a c c e p t  awards  on Lots 
2-4 ,  and a t  t h e  same time p r o t e s t  Lot  1 o n l y .  Never the-  
less ,  we w i l l  c o n s i d e r  t h e  p r o t e s t  b e c a u s e  o f  t h e  n o v e l  
i s sue  r a i s e d  w i t h  r e g a r d  to  t h e  f u r n i s h e d  s i l v e r .  

T h e  f i r m ' s  f i r s t  b a s i s  o f  p r o t e s t  is  t h e  Navy ' s  
dec i s ion  t o  f u r n i s h  s i l v e r  a t  n o  cost  t o  t h e  successfu l  
c o n t r a c t o r  i n  t h e  amount r e q u i r e d  by t h e  b a t t e r y  d e s i g n  
proposed  i n  s t e p  one. The b a t t e r i e s  must  meet pe r fo rmance  
s p e c i f i c a t i o n s ,  and a l l  p a r t i e s  a g r e e  t h a t  d i f f e r e n t  
d e s i g n s  w i l l  r e q u i r e  d i f f e r e n t  amounts o f  s i l v e r .  Yardney 
a r g u e s  t h a t  i n  o r d e r  t o  t r e a t  b i d d e r s  e q u a l l y ,  t h e  Navy 
m u s t  e i t h e r  ( 1 )  l i m i t  t h e  amount of s i l v e r  t o  be f u r n i s h e d  
and require t h e  c o n t r a c t o r  t o  o b t a i n  a d d i t i o n a l  amounts 
from commercial sources or  ( 2 )  c o n s i d e r  t h e  cost o f  s i l v e r  
i n  e v a l u a t i n g  b i d  p r i c e s .  

Y a r d n e y ' s  s econd  b a s i s  of p ro t e s t  is  t h e  Navy ' s  
a l l e g e d l y  improper  r e f u s a l  to  i n c l u d e  a p r o v i s i o n  
p e r m i t t i n g  w a i v e r  o f  f i rs t  a r t i c l e  t e s t i n g ,  f o r  w h i c h  
Yardney b e l i e v e s  i t  q u a l i f i e s ,  i n  t h e  I F B .  I n  t h e  a b s e n c e  
o f  a w a i v e r ,  b i d d e r s  m u s t  i n c l u d e  t h e  cost o f  s u c h  t e s t i n g  
i n  t h e i r  p r i c e s .  Yardney a l s o  a l l e g e s  t h a t  t h e  Navy 
f a i l e d  to  in fo rm b i d d e r s  of t h e  p r e c i s e  cost  o f  s u c h  
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testing, to be performed at a government facility. 
Yardney seeks cancellation and resolicitation with the 
alleged improprieties corrected. 

protest. Although this was a two-step procurement, the 
RFTP, issued July 23, 1983, included an informational 
I F B .  After the IF8 was formally issued on April 10, 1984, 
Yardney took the following actions: 

A threshold issue is the timeliness of both bases of 

--on April 24, wrote the Navy identifying 
eight "areas of discrepancy/concern that 
require clarification," including 
government-furnished silver and first 
article testing: 

--on May 15, formally protested to the Navy 
regarding silver; 

--on May 25, protested to our Office regard- 
ing silver, incorporating its letter of 
May 15; ' 

--on June 8, filed a supplemental protest 
regarding first article testing with our 
Office. 

Bid opening, originally set for April 26, 1984, was 
extended three times by amendment and finally occurred on 
May 30, 1984. 

The Navy arques that Yardney's letter of April 24, 
1984, was too vague to constitute a protest but that, in 
any event, Yardney should have known the basis for its 
protest regarding government-furnished silver when i t  
received the RFTP, since i t  was clear from the attached 
IFB that amounts would not be limited and that the cost to 
the government would not be evaluated. 

The Navy concludes that Yardney should have protested 
regarding silver no later than September 9, 1983, the 
closing date for receipt of technical proposals, in accord 
with the deadlines established by our Bid Protest Proced- 
ures, 4 C . F . R .  S 21.2(b)(l) (1984), and our decisions 
regarding alleged improprieties in the first step of two- 
step procurements, for example, Educational Technology & 
Services, Inc., B-211231, Apr. 22, 1983, 83-1 CPD W 449. 
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Yardney, o n  t h e  o the r  hand,  insists t h a t  i t s  l e t t e r  
o f  A p r i l  2 4 ,  1 9 8 4 ,  was a t i m e l y  p r o t e s t  t o  t h e  Navy. T h e  
f i r m  a r g u e s  t h a t  s ince t h i s  l e t t e r ,  a s  well as t h e  l a t e r  
one r e g a r d i n q  s i l v e r ,  was s u b m i t t e d  to  t h e  Navy b e f o r e  b i d  
o p e n i n g ,  t h i s  b a s i s  of p r o t e s t  meets a l l  p r o c e d u r a l  
r e q u i r e m e n t s .  A p ro tes t  o n  t h e  i n f o r m a t i o n a l  I F B ,  Yardney 
a s s e r t s ,  was n o t  requi red  and would have  been p rema tu re .  

We f i n d  t h a t  Y a r d n e y ' s  l e t t e r  o f  A p r i l  2 4 ,  1 9 8 4 ,  was 
a v a l i d  p r o t e s t  t o  t h e  Navy r e q a r d i n g  gove rnmen t - fu rn i shed  
s i l v e r .  On page  4 of  t h a t  l e t t e r ,  t h e  f i r m  p o i n t e d  o u t  
t h a t  i n  an e a r l i e r  p rocuremen t ,  one  of i t s  competitors 
had ,  w i t h o u t  p e n a l t y ,  requested 41 p e r c e n t  more s i l v e r  
t h a n  Yardney. Yardney conc luded  t h a t  i t  " a g a i n  p r o t e s t e d "  
t h e  e l i m i n a t i o n  o f  t h e  cos t  o f  s i l v e r  a s  an e v a l u a t i o n  
c r i t e r i o n .  

Y a r d n e y ' s  concerns a b o u t  s i l v e r  were a d d r e s s e d  by t h e  
Navy i n  Amendment 0 0 2 ,  i s s u e d  May 2 ,  1984 .  By t h i s  amend- 
m e n t ,  t h e  Navy added a p r o v i s i o n  t o  h r a l u a t i o n  F a c t o r s  f o r  
Award, s t a t i n g  t h a t  b i d d e r s  who r e q u e s t e d  s i l v e r  i n  
amounts s i g n i f i c a n t l y  i n  excess o f  t h a t  d e t e r m i n e d  t o  be 
r e q u i r e d  f o r  b a t t e r y  m a n u f a c t u r e  migh t  be r e j e c t e d  a s  non- 
r e s p o n s i v e .  I n  i t s  l e t t e r  t o  t h e  Navy o f  May 1 5 ,  1 9 8 4 ,  
Yardney o b j e c t e d  t o  t h i s  p r o v i s i o n  a s  ambiguous and sub- 
j e c t i v e .  When t h e  p r o v i s i o n  was d e l e t e d  i n  i t s  e n t i r e t y  
by Amendment 0 0 4 ,  i s s u e d  May 2 1 ,  1 9 8 4 ,  Yardney was i n  t h e  
same p o s i t i o n  i t  had been b e f o r e  f i l i n g  i t s  p r o t e s t  to  t h e  
Navy. S ince  i t s  May 2 5 ,  1 9 8 4 ,  p r o t e s t  t o  o u r  O f f i c e  on 
t h i s  b a s i s  was f i l e d  w i t h i n  10 working d a y s  o f  t h e  i s s u -  
ance  o f  Amendment 0 0 4 ,  w e  w i l l  c o n s i d e r  i t  on t h e  merits. 

W h i l e  t h e  cost  o f  gove rnmen t - fu rn i shed  equipment  
( G F E )  and ma te r i a l s  g e n e r a l l y  s h o u l d  b e  c o n s i d e r e d  i n  t h e  
e v a l u a t i o n  of o f f e r s ,  c f .  D-K A s s o c i a t e s ,  I n c . ,  6 2  Comp. 
G e n .  129  ( 1 9 8 3 ) ,  83-1 Z D  B 55  ( c h a n q e  i n  amount o f  a v a i l -  
a b l e  GFE j u s t i f i e s  c a n c e l l a t i o n  o f  s o l i c i t a t i o n ) ,  w e  f i n d  
t h a t  i n  t h i s  c a s e  t h e  Navy r e a s o n a b l y  d e t e r m i n e d  t h a t  
s i l v e r  s h o u l d  n e i t h e r  be l i m i t e d  i n  amount nor e v a l u a t e d  
a s  t o  cost .  T h e  Navy p e r s u a s i v e l y  a r g u e s  t h a t  t o  l i m i t  
s i l v e r  would a l s o  l i m i t  competition to  b a t t e r y  d e s i g n s  
u s i n g  r e l a t i v e l y  s m a l l  amounts of s i l v e r  and would be 
t an tamoun t  t o  an endor semen t  of Y a r d n e y ' s  d e s i g n .  
C l e a r l y ,  t h i s  would d e f e a t  t h e  p u r p o s e  of t h e  t w o  s t e p  
p rocuremen t  w h e r e ,  i n  t h e  f i r s t  s t e p ,  t h e  Navy s o u g h t  a 
v a r i e t y  o f  b a t t e r y  d e s i g n s .  I t  a l s o  migh t  r e s u l t  i n  
o f f e r s  f o r  b a t t e r i e s  w i t h  less  c a p a c i t y  s ince ,  a c c o r d i n g  
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to  t h e  Navy, ampere-hour o u t p u t  is  d i r e c t l y  r e l a t e d  to  
s i l v e r  content .  The Navy s t a t e s  t h a t  i t  wished  t o  o b t a i n  
t h e  b e s t  p o s s i b l e  b a t t e r y ,  not n e c e s s a r i l y  t h e  one u s i n g  
t h e  l e a s t  s i l v e r .  

I n  a d d i t i o n ,  i t  d o e s  not  a p p e a r  t h a t  a l i m i t  o n  
gove rnmen t - fu rn i shed  s i l v e r  would a c h i e v e  any r e a l  
s a v i n g s ,  s ince t h a t  which t h e  Navy f u r n i s h e s  to  con- 
t r a c t o r s  is  r e c l a i m e d  from used b a t t e r i e s  a t  a government  
f a c i l i t y  i n  Co l t s  Neck, N e w  J e r s e y ,  and costs f a r  less 
t h a n  t h e  c u r r e n t  marke t  price--$1.56 v e r s u s  $7.25 a t r o y  
ounce. I f  b i d d e r s  were r e q u i r e d  to  o b t a i n  a d d i t i o n a l  
s i l v e r  from commercial sources, t h e i r  b i d s  o b v i o u s l y  would 
be  h i g h e r  to  c o v e r  t h e  cost .  The r e c o r d  i n d i c a t e s  t h a t  i n  
t h e  p a s t ,  more t h a n  98 p e r c e n t  o f  t h e  s i l v e r  f u r n i s h e d  to  
Navy c o n t r a c t o r s  h a s  been r e c l a i m e d ,  and Yardney h a s  
o f f e r e d  n o  e v i d e n c e  t h a t  t h e  s i l v e r  t o  be  f u r n i s h e d  u n d e r  
t h i s  c o n t r a c t  would n o t  a l s o  be r e c o v e r e d  a l m o s t  i n  i t s  
e n t i r e t y .  I n  a d d i t i o n ,  t h e  Navy requi res  c o n t r a c t o r s  to  
a c c o u n t  s t r i c t l y  f o r  a l l  s i l v e r  f u r n i s h e d  and t o  r e t u r n  
any s u r p l u s .  

As f o r  Y a r d n e y ' s  a l t e r n a t e  approach ,  - i .e.,  c o n s i d e r -  
i n g  t h e  cost of gove rnmen t - fu rn i shed  s i l v e r  i n  e v a l u a t i n g  
b i d  p r i c e s ,  i n  t h i s  case there  would be  no impact o n  t h e  
p roposed  awards.  T h e  Navy h a s  h y p o t h e t i c a l l y  e v a l u a t e d  
b i d s  by c a l c u l a t i n g  t h e  amount o f  s i l v e r  r e q u i r e d  f o r  t h e  
b a t t e r i e s  p roposed  by BST and Yardney, t h e n  m u l t i p l y i n g  
t h i s  amount by $1.56 a t r o y  ounce .  Under t h i s  scheme, 
BST ' s  a d j u s t e d  b i d  fo r  L o t  1 would be  $1 ,150 ,342 ,  w h i l e  
Yardney ' s  would be $1,208,650.  S i m i l a r l y ,  t he re  would be  
n o  change  i n  t h e  r a n k i n g  o f  b i d d e r s  f o r  L o t s  2 ,  3, and 4 ,  
f o r  w h i c h  Yardney would remain low. We t h e r e f o r e  cannot 
c o n c l u d e  t h a t  Yardney was p r e j u d i c e d  by t h e  Navy ' s  f a i l u r e  
t o  e v a l u a t e  t h e  cost  o f  gove rnmen t - fu rn i shed  s i l v e r ,  and 
i t s  pro tes t  o n  t h i s  b a s i s  is  d e n i e d .  

T h e  i n f o r m a t i o n a l  I F B  d i d  not i n c l u d e  a f i r s t  a r t i c l e  
t e s t i n g  requirement,  so Yardney c o u l d  not have s o u g h t  a 
w a i v e r  p r o v i s i o n  u n t i l  a f t e r  t h e  a c t u a l  IFB was i s s u e d .  
I n  i t s  l e t t e r  o f  A p r i l  24,  1984, t o  t h e  Navy, however,  
Yardney s u g g e s t e d  t h a t  w a i v e r  o f  f i r s t  a r t i c l e  t e s t i n g  
would be i n  t h e  b e s t  i n t e r e s t  o f  t h e  government  from an 
economic p o i n t  o f  v iew.  The Navy po in t s  o u t  t h a t  Yardney 
d i d  n o t  a r g u e  t h a t  a w a i v e r  p r o v i s i o n  was l e g a l l y  
r e q u i r e d .  The Navy t h e r e f o r e  a r g u e s  t h a t  t h i s  second 
b a s i s  o f  p r o t e s t  is u n t i m e l y  unde r  sect ion 2 1 . 2 ( b ) ( l )  o f  
our  P r o c e d u r e s  b e c a u s e ,  d i s r e g a r d i n g  t h e  l e t t e r  of 
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April 2 4 ,  1 9 8 4 ,  the protest was not filed until after bid 
opening, when Yardney apparently learned that even if the 
cost of silver were evaluated, BST would be the low bidder 
for Lot 1 .  

Yardney, on the other hand, insists that its initial 
letter was a timely protest to the Navy. Yardney states 
that it waited for a response and that it regarded bid 
opening without the addition of a waiver provision to the 
solicitation as initial adverse agency action on this 
second basis of protest. Yardney concludes that under 
section 2 1 . 2 ( a )  of our Procedures, its protest on first 
article testing, filed with our Office within 10 days 
after bid opening, also is timely. 

We agree with the Navy that the portion of Yardney's 
letter of April 2 4 ,  1 9 8 4 ,  concerning first article testing 
was almost too vague to constitute a protest. If, how- 
ever, we regard it as one, we must also consider the 
Navy's issuance of Amendment 0 0 2  as initial adverse agency 
action. Although the amendment listed contact points 
where bidders could obtain quotations for first article 
testing, it did not satisfy Yardney's demand for a pro- 
vision permitting waiver of such testing. Thus, the 
Navy's issuance of the amendment was adverse to Yardney's 
interests. 

Under the rule announced in Informatics, Inc., 58 
Comp. Gen. 7 5 0  ( 1 9 7 9 ) ,  79-2  CPD 11 1 5 9 ,  aff'd on recon- 
sideration, Dec. 3 ,  1 9 7 9 ,  79-2 CPD W 3 8 7 ,  Yardney had only 
10 working days after it knew or should have known of the 
substance of Amendment 0 0 2  to protest to our Office 
regarding first article testing. See also American Marine 
Decking Systems, Inc., B-197987,  Sept. 2 2 ,  1 9 8 0 ,  80-2  CPD 
11 217 (initial adverse agency action occurs when contract- 
ing agency issues amendment only partially correcting 
alleged solicitation defects and not satisfying demands of 
protester, and protest filed with GAO more than 10 days 
after protester received amendment is untimely). 

Yardney states that it received Amendment 0 0 2  on 
May 1 0 ,  1 9 8 4 .  As noted above, however, we did not receive 
the firm's protest seeking a provision permitting waiver 
of first article testing until June 8 ,  1 9 8 4 .  

Yardney's protest on this basis is therefore 
un t imel y . 
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Finally, Yardney argues that the issue is significant 
to the procurement process and therefore qualifies for 
consideration under section 21.2(c) of our Procedures. We 
use this exception sparingly, and generally only when we 
are considering a case of first impression. - See Detroit 
Broach and Machine, B-213643, Jan. 5, 1984, 84-1 CPD jl 
55. We do not believe it is applicable here, since we 
have previously stated that the waiver of first article 
testing is a matter of agency discretion, which is not 
abused by a refusal to waive when, as here, testing is 
more stringent than in the past. BE1 Electronics, Inc., 
58 Comp. Gen. 340 (1979), 79-1 CPD ll 202. 

The protest is denied in part and dismissed in part. 

of the United States 
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